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DOT employees, and the parties and at-
torneys appearing before DOT of the
highest standards of judicial and pro-
fessional ethics. The rules of conduct
set forth in this part are to be inter-
preted in light of those standards.

[Docket No. 82, 50 FR 2380, Jan. 16, 1985, as
amended at 60 FR 43528, Aug. 22, 1995]

§300.2 Prohibited communications.

(a) Basic requirement. Except as pro-
vided in paragraphs (c), (d) and (e)
there shall be no substantive commu-
nication in either direction between
any concerned DOT employee and any
interested person outside DOT, con-
cerning a public proceeding, until after
final disposition of the proceeding,
other than as provided by Federal stat-
ute or published DOT rule or order.

(b) Definitions. For purposes of this
part:

(1) A ‘“‘substantive communication”
is any written or oral communication
relevant to the merits of the pro-
ceeding.

(2) The “DOT decisionmaker” is de-
fined in 14 CFR 302.2 and 302.18.

(3) A ‘““‘concerned DOT employee” is a
DOT employee who is or may reason-
ably be expected to be directly in-
volved in a decision which is subject to
a public proceeding.

(4) A “‘public proceeding’ is one of
the following:

(i) A hearing proceeding (i.e., pro-
ceeding conducted on-the record after
notice and opportunity for an oral evi-
dentiary hearing as provided in
§§302.17- 302.38)

(ii) A rulemaking proceeding involv-
ing a hearing as described in paragraph
(b)(4)(1) of this section or an exemption
proceeding covered by this chapter.
(Other rulemaking proceedings are cov-
ered by the ex parte communication
policies of DOT Order 2100.2.)

(iii) A tariff filing after DOT has or-
dered an investigation or a complaint
has been filed or docketed.

(iv) A proceeding initiated by DOT
show-cause order, after the filing in the
docket of an identifiable written oppo-
sition to the order’s tentative findings.

(v) Any other proceeding initiated by
a docket filing, other than a petition
for generally applicable rulemaking,
after the filing in the docket of an
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identifiable written opposition to the
initiating document.

(c) General exceptions. Paragraph (a)
of this section shall not apply to the
following:

(1) Informal communications be-
tween legal counsel, including discus-
sions about stipulations and other
communications considered proper in
Federal court proceedings.

(2) Information given to a DOT em-
ployee who is participating in a hear-
ing case on behalf of an office that is a
party, to another DOT employee who is
reviewing that work, or to his or her
supervisors within that office.

(3) Communications made in the
course of an investigation to determine
whether formal enforcement action
should be begun.

(4) Settlement discussions and medi-
ation efforts.

(5) Information given at the request
of a DOT employee acting upon a spe-
cific direction of DOT, in a case other
than a hearing proceeding as described
in paragraphs (b)(4) (i) and (ii) (a ‘“‘non-
hearing case’’), where DOT has decided
that emergency conditions exist and
this rule would otherwise prevent the
obtaining of needed information in a
timely manner.

(6) Information given at the request
of a DOT employee in a tariff matter
after a complaint is filed but before an
investigation is ordered.

(7) Nonhearing cases that are to be
decided within 30 days after the filing
of the initiating document.

(8) Nonhearing cases arising under 49
U.S.C. 41731-42.

(9) In nonhearing cases, communica-
tions with other Federal agencies not
exempted by paragraph (e) of this sec-
tion, provided the agencies have not
participated as parties in the pro-
ceeding by making filings on-the-
record.

(10) Information given at the request
of a DOT career employee in the course
of investigating or clarifying informa-
tion filed, or pursuant to a waiver
granted to an applicant or other inter-
ested person, in docketed proceedings
involving determinations of fitness
and/or U.S. citizenship only, for that
portion of the proceeding that precedes
the issuance of a show-cause order or
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an order instituting a formal pro-
ceeding. Motions for such waivers and
any answers shall be filed in the appli-
cable docket in accordance with §302.11
of the Department’s Procedural Regu-
lations (14 CFR 302.11) and served upon
all parties to the proceeding.

(d) Status and expedition requests.
Paragraph (a) of this section shall not
apply to oral or written communica-
tions asking about the status, or re-
questing expeditious treatment, of a
public proceeding. However, any re-
quest for expeditious treatment should
be made in accordance with the Rules
of Practice, particularly Rule 11,
§302.11 of this chapter.

(e) National defense and foreign policy.
In nonhearing cases, paragraph (a) of
this section shall not apply to commu-
nications concerning national defense
or foreign policy matters, including
international aviation matters. In
hearing cases, any communications on
those subjects that would be barred by
paragraph (a) of this section are per-
mitted if the communicator’s position
with respect thereto cannot otherwise
be fairly presented, but such commu-
nications shall not be included as part
of the record on which decisions must
be made.

(f) Communications not considered. A
communication in violation of this sec-
tion shall not be considered part of a
record, or included as available mate-
rial, for decision in any proceeding.

[Docket No. 82, 50 FR 2380, Jan. 16, 1985, as
amended by Amdt. No. 300-7, 52 FR 18904,
May 20, 1987; 60 FR 10312, Feb. 24, 1995; 60 FR
43528, Aug. 22, 1995; 60 FR 43528, Aug. 22, 1995;
65 FR 6456, Feb. 9, 2000]

§300.3 Reporting of communications.

(a) General. The following types of
substantive communication shall be re-
ported as specified in paragraph (b) of
this section:

(1) Any communication in violation
of §300.2(a) of this chapter.

(2) Information given upon deter-
mination of an emergency under
§300.2(c)(b) of this chapter.

(3) Information given at the request
of a DOT employee in a tariff matter
under §300.2(c)(6) of this chapter.

(4) Communications in nonhearing
cases to be decided within 30 days
under §300.2(c)(7) of this chapter.
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(6) Communications in nonhearing
cases arising under 49 U.S.C. 41731-42,
made under §300.2(c)(8).

(b) Public filing. (1) A written commu-
nication shall be placed onto the elec-
tronic docket management system
(DMS) in the file of the docket number
corresponding to the proceeding, which
shall be available for inspection and
copying during business hours in Office
of Docket Operations and Media Man-
agement.

(2) An oral communication shall be
summarized by the DOT employee re-
ceiving it. One copy shall be put into a
public file as described in paragraph (b)
(1) of this section, and another copy
shall be mailed to the communicator.

(3) Electronic copies of written com-
munications and oral summaries shall
be posted to the DOT’s electronic dock-
et. Such docketed materials may be
searched, viewed, and downloaded
through the Internet at hittp:/
ams.dot.gov.

(4) Copies of all filings under this
part dealing with discontinuances or
reductions of air transportation shall
be mailed to the directly affected local
communities, State agencies, and air-
port managers.

(c) Status and expedition requests. A
DOT decisionmaker who receives a
communication asking about the sta-
tus or requesting expeditious treat-
ment of a public proceeding, other than
a communication concerning national
defense or foreign policy (including
international aviation), shall either:

(1) Refer the communicator to Office
of Docket Operations and Media Man-
agement.

(2) If the DOT decisionmaker re-
sponds by advising on the status, put a
memorandum describing the exchange
in the public file as described in para-
graph (b)(1) of this section.

[Docket No. 82, 50 FR 2380, Jan. 16, 1985, as
amended at 60 FR 43528, Aug. 22, 1995; Doc.
No. 0ST-2002-12200, 67 FR 30325, May 6, 2002]

§300.4 Separation of functions in hear-
ing cases.

(a) This section applies after the ini-
tiation of a hearing or enforcement
case by the Department.

(b) A DOT employee who is partici-
pating in a hearing case on behalf of an
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